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answer them, if the other elements of jurisdiction are present. In People v. 
Cassels, 5 Hill 164, the court says: "If the justice had authority to inquire 
into the alleged offence, the commitment could not be impeached on Habeas 
Corpus for any supposed error of the justice in requiring the witness to 
answer an improper question." * * * "When the return states the 
imprisonment to be by virtue of legal process, the officer may inquire 
whether in truth there be any process, and whether it appears upon its face to 
be valid; * * * but he cannot rejudge the judgment of the committing 
court or magistrate." Conceding that the court has jurisdiction, whether it 
has been properly exercised is a different question. This is the question in 
the principal case. In Rapalje, Contempt, § 66, it is said, "a witness can 
not be permitted to refuse to answer a question on the ground that it is 
irrelevant. To hold that a witness could decide for himself upon the irrele- 
vancy of a question, against the opinion of the judge presiding or the officer 
taking the deposition, would be subversive of all order in judicial proceed- 
ings." See also Wigmore, Evidence, §2210; Harding v. American Glucose 
Co., 182 111. 551; De Camp v. Archibald, 50 Ohio St. 618; People's Bank v. 
Brown, 112 Fed. 652; Ex parte McKic, 18 Mo. 599. A slightly different 
question arises in cases where the questions to the witness are of a nature 
tending to disgrace him, as well as being irrelevant. There seems to be 
authority for saying here that the witness may refuse to answer. It is so 
stated in Rapalje, Contempt, § 72, and also in the Am. & Eng. Encyc. of 
Law, vol. 7, p. 51. The latter authority cites only Ex parte Zeehandelaar 
and Ex parte Henshaiv, supra, in support of the proposition, neither of 
which decides the point. See, however, Knowles v. Knoivles, 2 Houst. 133 
(Del.), Lohman v. The People, 1 N. Y. 379; People v. Blakeley, 4 Parker Cr. 
R. 176 (N. Y.). The language in these cases is somewhat ambiguous and 
would seem not to go the length of holding that the witness may refuse to 
answer against the decision of the judge presiding, that the questions are 
relevant. Whether the court could compel the witness to answer a question 
which it had expressly decided to be irrelevant, is a point not likely to arise, 
and upon which there seems to be no decision. The court in Ex parte 
McKie, supra, says that the mere fact that a court orders a witness to 
answer, is impliedly deciding that the question is relevant. Under this 
principle, it would seem to be impossible for a court to require a witness to 
answer an irrelevant question, for by the act of requiring the answer, the 
decision as to relevancy would be made in the affirmative. It would seem 
to be necessary to the best interests of justice that, even in this latter case of 
both irrelevancy and disgrace, the decision as to such irrelevancy should 
always be within the discretion of the court and not that of the witness. 

Witnesses — Privilege of the Accused in a Criminal Case to Refuse 
to Testify. — In a prosecution for assault with intent to rape, held, that it 
was not permissible for the state to require the accused to place a cap on his 
head for the purpose of assisting the prosecutrix in identifying him. Turman 
v. State (ioc6), — Tex. — , 95 S. W. Rep. 533. 

Probably a majority of the jurisdictions today would support this ruling, 
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though it seems scarcely to be in harmony with the true reason of the rule 
which provides that the defendant in a criminal case shall not be compelled 
to testify against himself. The better opinion bases the rule on the prin- 
ciple that the accused must not be compelled to testify against himself in 
the strict sense of that term because of the temptation which would be 
placed before him to falsify and the probability that the testimony so given 
would be false. It makes a clear distinction between "testimonial compul- 
sion" and the compelling of the accused to give up evidence of his crime in 
the nature of "real evidence" upon which can be cast no suspicion of want of 
verity. This latter compulsory production of the evidences of a crime is 
entirely proper. The principle rests not upon the idea of leniency to the 
accused but upon the idea that the underlying object of legal proceedings is 
to arrive at the truth, and to that end it is proper to use all means not for- 
bidden by some rule of recognized privilege. It will be clearly seen that 
carrying a contrary principle to its logical conclusion would be to effectually 
block all justice by forbidding the state to take from the accused any of the 
evidences or instruments of his crime. Speaking of such evidence as may 
be obtained by an inspection of the body of the accused and deciding that 
it should be admissible although the accused has been compelled "to exercise 
muscular action" of one kind or another, Mr. Wigmore says (WigmorE, 
Evidence, §2265), not compulsion alone is the component idea of the privi- 
lege but testimonial compulsion. What is obtained from the accused by 
such action is not testimony about his body but his body itself." In State v. 
Ah Chuey, 14 Nev. 79, the accused in a murder trial was compelled in court 
to roll up his sleeve to show tatoo marks for the purposes of identification. 
In holding that such compulsion was not error the court said, "A defendant 
in a criminal case cannot be compelled to give evidence under oath or affir- 
mation or make any statement for the purpose of proving or disproving any 
question at issue — this protection was given not for the purpose of evading 
the truth, but — for ■ the reason that — owing to the weaknesses of human 
nature and the various motives that actuate mankind, a defendant accused 
of crime might be tempted to give testimony against himself that was not 
true." The question in the principal case has often arisen in cases involving 
a comparison of footprints, in which the defendant has been compelled to put 
his foot into tracks previously made or to make new tracks for the purposes 
of identification. State v. Graham, 74 N. C. 646, was such a case. It is 
true that here the compulsion was made out of court by the sheriff but the 
court held that the action of the sheriff was proper, using this language, 
"The object of all evidence is to elicit the truth. Confessions which are not 
voluntary, but are made either under the fear of punishment if they are not 
made, or in the hope of escaping punishment if they are made, are not 
received as evidence because experience shows that they are liable to be 
influenced by those motives and cannot be relied on as guides to the truth. 
But this objection will not apply to evidence of the sort before us. No 
fears or hopes of the prisoner could produce the resemblance of his track 
to that found in the cornfield." In State v. Prudhomme, 25 La. An. 522, the 
defendant was compelled to take his feet from under his chair to enable a 
witness to tell by looking at them whether they corresponded to tracks 
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previously made near the scene of the murder. A view contrary to that 
held in these cases was held in Cooper v. State, 86 Ala. 610 ; Stokes v. State, 
5 Baxt. 619 (Tenn.) ; and Williams v. State, 98 Ala. 52. Another phase of 
the question arises where the defendant has been compelled to write his 
name for purposes of identification. This would seem to be a more doubtful 
case because here the defendant is in a way compelled to give testimony and 
there is the same danger of falsity as in cases where he is compelled to 
testify. And yet in Sprouse v. Commonwealth, 81 Va. 379, where the pris- 
oner was requested to write his name and he did so without threat or com- 
pulsion, though reluctantly, it was held that he had not been compelled to 
testify against himself. A still more doubtful case was that of Johnson v. 
Commonwealth, 115 Pa. St. 369, where the defendant was asked to stand up 
and repeat certain words for the purpose of aiding a witness to identify him. 
Although it appeared in the case that the privilege, if there was one, had 
been waived, the court intimated that such compulsion would not be 
violating the witness's privilege. The cases in which the defendant has 
been compelled to stand up for purposes of identification are numerous and 
the weight of authority seems to be in favor of allowing it. Benson v. 
State, 69 S. W. 165; People v. Goldenson, 76 Cal. 328; Johnson v. Common- 
wealth, supra; People v. Gardner, 144 N. Y. 119; People v. Oliveria, 127 Cal. 
376. Contra held in Cooper v. State, 86 Ala. 610; Stokes v. State, supra; 
Williams v. State, 98 Ala. 52. In Benson v. State, 69 S. W. 165 (Tex.), the 
accused was compelled to stand up for purposes of identification and to put 
his hat on. This evidence if erroneously admitted was withdrawn but the 
court seemed to be of the opinion that its admission was justifiable. 



